
CITY COMMISSION

CITY OF TRUTH OR CONSEQUENCES, NEW MEXICO

Tuesday, July 22, 2008

REGULAR MEETING

Minutes

TIME & PLACE:     The Mayor and the City Commission of the City of Truth or
Consequences in the County of Sierra and State of New Mexico
met in Regular Session in full conformity with the law and
ordinances of said Commission in the Commission Chambers of

said City, on Tuesday, July 22, 2008 at 6: 00 P. M.

PRESIDING The meeting was called to order by Mayor Montgomery who
OFFICER:       presided and Mary B. Penner, City Clerk acted as Secretary of the

meeting.

ATTENDANCE:      Upon calling the roll the following Commissioners were reported
present:

Hon. Lori S. Montgomery, Mayor
Hon. Jerry Stagner, Mayor Pro- tem
Hon. Steve Green, Commissioner

Hon. Evelyn B. Renfro, Commissioner

Hon. Freddie Torres, Commissioner

Also present:

Jaime R. Aguilera, City Manager
Jay Rubin, City Attorney
Mary B. Penner, City Clerk

QUORUM:      There being a quorum present the Commission proceeded with the
business at hand.

CEREMONY:  Mayor Montgomery called for fifteen seconds of Silent Meditation.

Mayor Montgomery called for the Pledge of Allegiance.

APPROVAL OF Mayor Montgomery called for approval of the Agenda.
AGENDA:

Commissioner Torres moved approval of the Agenda as

submitted."

Seconded by Commissioner Green.
Motion carried unanimously.

RESPONSE TO City Manager Aguilera responded to several issues the first one
PUBLIC being... dogs running loose at Ralph Edwards Park, and indicated
COMMENT:   he notified the chief and he has notified his personnel to keep an

eye out on dogs without restraints.

Alleged use of drugs at the pool... and stated obviously what

someone saw may or may not have happened, and that they have
been more vigilant and contacted the director about it, and the

police have also been informed, and he has sent someone that is not

known as a City employee to the pool to observe, and there were no
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irregularities that were noticed.

He stated the same individual complained about pool personnel in
uniform at the lake partying and doing whatever,  and stated

personnel from the pool were at the lake but they were not in
uniform, and that they had a t- shirt that said lifeguard, and stated it
was not a City t- shirt... the City t-shirts say guard, and indicated
what people do on their off time is their business... it' s not the

City' s business, and stated they do drug testing... pre-employment

drug testing for everyone, and that they also do random drug testing
during employment.

Issue —  late utility bill,  and stated the utility bills where that
gentlemen lives went out on the 20`" to Albuquerque, and mailed

out on the 23`
d, 

and they verified that by calling several people that
are in that same cycle, and their bills were postmarked on the 23rd,

and the gentlemen that complained his was postmarked on the 26",

and indicated that is an issue with the post office.  And stated if

they receive the bill late it indicates due upon 10 days from
receipt... even if they were late a penalty does not accrual until they
are 30 days late... so there is plenty of time for people to pay their
bills without getting a late fee.

He stated there was a question about whether the City is a business
or not... obviously the City is a municipality.  And when they talk
about running the utility department as a business they mean that
they are fiscally responsible,  and explained they owe it to the
citizen' s of the community that they are not going to let money slip
through their hands,   or let people get away with not

paying... because eventually whoever doesn' t pay or collect from
that bill it ends up getting paid by the tax property payer' s in the
City, and indicated they are a municipality, but they do run the
utility and everything else in the City... they try to run it like a
business with the understanding that there is a bottom line, and they
are a social service, and some things like parks, pools and libraries

don' t make money, and that they have to subsidize those types of
operations.

COMMENTS There were several individuals who came before the Commission
FROM THE to voice their comments on several different issues.

PUBLIC:

Ms.  Becka Otero came before the Commission and stated she

would be taking a class to register voters.

Gerald Boland came before the Commission and had a couple of

questions, and would like the name of the software company in
reference to utility billing for averaging utility payments in the
amount of $600,000,  and asked of the City Commission,  City
Manager, and the City Attorney if they have further ripened their
agreement to legislate on the right to bear arms in this community,
and the third item is on the Motor Plex, and as he recalls this started

out as a race track, and he thinks they should get back on point and
see a NASCAR level racetrack before any other activity goes on
out there.

He stated as far as the City Manager it is his recommendation that
he be dismissed based on performance, belittling citizens when they
bring comments to different boards... actually making statements

that he can' t tell them what something means or doesn' t mean, and
would like to see him dismissed tonight.

Ms. Ariel Dougherty came before the Commission and began by
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Comments:   Ariel Dougherty
Commission Meeting— City of Truth or Consequences, NM
July 22, 2008

Dereliction of Duty by Truth or Consequences Board of Commissioners and T/C
staff is rampant.

Public hearings are not properly noticed. Annexation is on the table and off in great

confusion.  Hearings are held for zoning code changes, when the land has been given no code to

begin with, (see Comprehensive Plan, Policy 2.7 )

An EIS is not necessary", misleads City Manager at one P& Z meeting.  He constantly

speaks as though he is agent for the developer.  To push annexation he misstates, " City Code

only allows enforcement 1 mile beyond city limits."

Oh, there' s an EIS in my office", states the Building Inspector, at another meeting. The

City Manager is conveniently absent.  Deep into the third hour, an exhausted member of the P&

Z board held up the 4" thick rule book.  " We haven' t even had a workshop yet, to learn the code

and what our rules are."   And tonight' s meeting the agenda this morning had" VII. Public

Hearing 1. Zone change and 2. Zone change."  But now you have removed these items.

How dare you, T/C Commissioners!!   Unless, of course, confusion and disarray and

misinformation, delay and a few other underhanded things is you underlying strategy.

What has become very clear, many of you are intimately familiar with the Hot Springs
Land Development, LLC project. Intimately. So, intimately in fact that you have lost all ability to

tell whether proper materials are filed according to the requirements of a particular request.   You

understand what is going on.  But proper documentation for public review is not being followed.

Your disregard of the public is grating.
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Ethical Justice

In a meeting Lori Montgomery asked me why no one wants to serve on the various town
boards.   We discuss, suggest, give of our good will, only to have everything ignored.  And,

people are fearful of speaking out.

And, to underscore it, a former commissioner told me: Your views are not worth a thing.
The " kin-to-me- party" rules.  We get it.

But here is what we want you to get, we now say no!!  A Big NO! A resounding NO!

We want ethical justice.  We want a city that works for all its people.  We want economic

and community development that serves the entire city; not some fictitious possibility that might

come in the future regardless of the destruction of too many resources.

We need daylight on " your magic".  Democracy can only exist with transparency.

And as a matter of transparency would you clarify the matter under C. in the Executive
Session.  Is the City proposing to buying land or water??  Or are you selling?? And exactly why
does this fall into executive session??  We want an answer.



saying " dereliction of duty by T or C Board of Commissioners and
T or C staff is rampant, and indicated that public hearings are not

properly noticed, and that annexation is on the table one minute and
off the next in great confusion.   ( Complete copy attached hereto
and made a part hereof.)

Mr. Gerald Trumbull came before the Commission... the City had
topics and  " 3 minutes,"  so little time,  and asked how about

downtown Truth or Consequences... I know where it is do you?

He went on... Commissioner Green please excuse me if this

embarrasses you, and stated he must congratulate and thank him for

being the only City official to make a tour of the downtown
business district on Thursday July 10`

h.   

And stated he has only
been here 3- 4 years... yet he knew what impact these heavy rains
would have on our downtown business district, and you obviously
Steve... the only City official that actually cared, and he thanks him
very much.

Mr. Trumbull stated he was greeted on the morning of July 10`h
with 2 inches of water in his store, and that many businesses were
adversely affected as a result of the rain, the sorry state of the storm
run-off drainage system, and the un-willingness of the City and
slum lords to bring their properties up to code... which reminds him

of a similar situation over in Alamogordo this month... it seems the

City was lax in their code enforcement,  and stated the City
Manager of 9 years was fired, and that the State has taken over the

responsibility of code enforcement and building inspections... do

they really want State intervention in our town... I don' t think so,

but it looks like they are traveling down the same path as
Alamogordo.

He stated his source for this by the way is KRWG-FM 91. 9 Public
Radio local and regional news segment.

Ms.  Sophia Perron came before the Commission and stated she

agrees with all the previous speakers about downtown, the Motor

Plex and everything else.   She stated people are wheeling and
dealing about making a new city to replace this town and all kinds
of other crazy deals.  And speaking to the code enforcement, and
stated they have seen this in every big City... neglect of the inner

City and selective, arbitrary zoning enforcement... picking on the

people who are investing their money, and leaving the properties
that are decaying the way they are.

She indicated she was very disappointed and it has given her a real
bad feeling, and she went to the Attorney General yesterday and
asked him to investigate the whole matter... the annexation, Motor

Plex, secret meetings, special meetings, through all these sales of

the Airport... the water... everything else,  and stated she has

evidence backing it up and filled out a complaint, and they might
investigate it or might think it' s not worth looking at.

Mr. Peter Polteris came before the Commission and stated he is in

the process of opening up a business in Williamsburg, and owns a
home in Elephant Butte.  He indicated he is here to speak on behalf

of the Motor Plex Development, and stated he lived in a town in

Florida,  and that NASCAR came in and that there was some

resistance... they built a racetrack, and now you cannot buy a house
in that town, and stated NASCAR fans retired there in droves, and

that the town is revitalized and there is a large tax base now, and

this is in south Florida, 25 miles north of Key Largo, 60 miles south
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of Miami, and that it was nothing but avocado fields and dirt
shacks.

He stated regardless of all the politics and all these supposedly
secret meetings,  and strange dealings going on with the Motor
Plex... it can bring good growth and development to Truth or
Consequences and Sierra County which is going to benefit in the
long term... everybody including the children and the children' s
children, and he urges them to seriously consider approving the
Motor Plex plan,  and of course he agrees with the previous

speaker... let' s see the racetrack first.   And stated NASCAR fans

per capita have higher disposable income than any other sporting
fan group in this country.

Mr.  Bob Rousch came before the Commission and once again

addressed the issue of golf carts on city streets, and handed out
some literature.

He stated at their last meeting the Commission talked about taking
our streets back, and he doesn' t understand.   And that it can be

very, very simple... you tell the police that it' s OK and fine to go on

city streets... that' s all that has to be done.

Mr. Raymond Scott came before the Commission and stated that

Ralph Edward Park is really getting out of hand, and pointed out
that there are cars down on the grass,  dogs on the grass, and

indicated the " park host" does not want to do anything, and that
they have complained to him... he states he has to call the police,

and the police will not do anything when they get there, and he
would like this looked into.

CONSENT Mayor Montgomery stated they have several items under the
CALENDAR:  Consent Calendar — Minutes of the Regular Meeting of the City

Commission   —   June 24,   2008   &   July 8,   2008,   LDWI

Reimbursement request — June 2008 & the Final Quarter Report,

and Actuals for the City Manager to attend the NMML Conference
in Clovis.

Commissioner Stagner moved approval of the Consent Calendar

as presented."

Seconded by Commissioner Green.
Motion carried unanimously.

DRAFT Mayor Montgomery stated the following are draft minutes for
MINUTES:      various boards provided to the Commission and are for information

only, and are non-action items.

Re- appointments/Appointments— Housing Authority Board

City Manager Aguilera stated the Commission asked about the
minutes from the hospital, and he has notified them.

City Manager Aguilera stated the Housing Authority is

recommending two appointments, and one is the re-appointment of
Dr. Greg D' Amour to the Housing Board, and the second one is the
replacement of Jim Nesbitt who resigned from the board, and to be

replaced by Ms. Lee Ann Tooley.

Commissioner Renfro moved the re-appointment of Dr.  Greg
D' Amour and the appointment of Ms.  Tooley to the Housing
Authority."
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Seconded by Commissioner Torres.
Motion carried.

Commissioner Stagner abstained on the appt. for

Ms. Tooley.

Re-appointment/Appointment— Golf Course Advisory Board—

City Manager Aguilera stated at a prior meeting the Commission
requested that the Golf Course Advisory Board review the
applicant' s again.     He indicated they are recommending the
appointment of Mr.  Gary Whitehead to the board,  and the re-
appointment of Mr. Russ Cain.

Commissioner Stagner moved the appointment of Gary Whitehead
and the re- appointment of Russ Cain to the Golf Course Advisory
Board."

Seconded by Commissioner Green.
Motion carried unanimously.

PUBLIC City Manager Aguilera stated they had two public hearings that
HEARINGS:    were continued to this meeting, and indicated they were previously

advertised and the recommendation... because they have several
issues going on... they have an annexation that was delayed at the
Planning & Zoning Commission level, and they will not hear that
until August 5` h, and recommending that the Zone Change be heard
together with the annexation, and stated that can either occur on

12`
h

or the 26`
h , 

however there is a concern from staffs' part that

there is going to be a large amount of public involved and
testimony and so the Commission may want to consider a special
meeting only on these items, and possibly moving the venue across
the way to the large auditorium, and the recommendation be that
they hold a special meeting on the public hearings which would
include the City zoning,  HS Land Development zoning,  the

annexation,  and the Master Plan,  and the date for the special

meeting would be the 18`
h

of August.

Commissioner Torres moved to schedule a special meeting on
August 18, 2008 for the continuance of all the items mentioned on

these issues."

Seconded by Commissioner Stagner.

Commissioner Green— that would be Monday at 6: 00 P. M.

Mayor Montgomery— that' s correct at the Civic Center.

Motion carried unanimously.

City Attorney Rubin mentioned there was a legal issue that he
researched,   and stated he received an e- mail from Mayor

Montgomery today which referenced the fact that the Elephant
Butte Councilors had attended a Planning & Zoning training by the
NMML, and that the staff attorney Randy Van Vleck came down to
talk to the councilors,  and he made a comment that the only
testimony that is allowed to be heard is from the adjacent property
owners,   and stated he will research that,   and inform the

Commissioners well before the 18`
h

as to what they have to do.

Final Adoption — Ordinance # 587 — Franchise — Windstream &

City ofTorC-
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City Manager Aguilera stated this is the Ordinance with

Windstream which is actually Valor dba as Windstream,  and

explained the fee that they will charge is 3% of their receipts for

their phone, and the term of the agreement is for 5 years.   He

indicated it has been advertised.

Mayor Montgomery opened the Public Hearing for Ordinance #587
Franchise — Windstream & City of T or C, and asked if there was

anyone who would like to speak for or against the Ordinance, and

no comments were received and the public hearing was closed.

FINAL Mayor Montgomery stated they conducted a Public Hearing on the
ADOPTION       —   Final Adoption of Ordinance  # 587,  and no comments were

ORDINANCE received.

587:

Commissioner Renfro moved adoption of Ordinance #587."

Seconded by Commissioner Stagner.

City Attorney Rubin stated he would like to make one

observation... and made the same comment when they had a similar
ordinance before regarding Baja, and referred to paragraph 6 —
Consideration... the 3%  payment,  and just wants to make the

observation again so everybody is aware of it... paragraph ( a) —

Annual Payments,  and read said paragraph.    ( Complete copy
attached hereto and made a part hereof.)  So the observation he is

making is actually they have a whole calendar year pass, and then
the payment is due within 90 days actually going into the next year,
and wants everyone to be aware of that because the payment is

actually due later than what you would think because when the
service is being rendered.  And something they need to keep their
minds on and either the agreement expires or terminates... they are

still going to be due a payment within that next 90 days.

Motion carried unanimously.

AGREEMENT   —   City Manager Aguilera stated this is an agreement with

POLE USE     —   Windstream for use of our poles.   He stated the agreement is

WINDSTREAM straight forward and very similar to the agreement they did with the
CITY: cable franchise, and that it is for 5 years, and referred to paragraph

17, page 4, and explained there is a typo and that it refers in the

paragraph 10 years, and it should be 5 years, and that the fee is

5. 00 per pole, and recommendation is for approval.

Commissioner Stagner moved approval the License Agreement

for the Pole Use— Windstream & City of T or C with the change."

Seconded by Commissioners Green/ Renfro.
Motion carried unanimously.

UPDATE FROM Ms. Gina Kelley came before the Commission and reported on the
TOURISM lodger' s tax for the last couple of years, and stated the Truth or

DIRECTOR:    Consequences Lodgers Tax for the year to date compared to last

year is up about 15%.  She stated of that increase which was almost

19,000 over last year... 64% of that was just from hot springs

properties downtown almost $ 12, 000 came from those over last

year.

She reported she has booked 4 conferences since March of this year

to the tune of about  $ 100,000 in revenue, and those will start

coming in September, and has one booked in May of 2010.
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Ms. Kelley stated last week she went to Oklahoma City with the
NM Dept. of Tourism exhibiting at the Oklahoma City RV and
Boat Show.   She was also there in June for the North American

Travel Journalists Assn. Conference, and indicated her main catch

there was to capture their attention with Spaceport America.

She stated Cultural Heritage Tourism is very big right now and was
able to push that aspect of our County, and reported she had really
good response and will see more press visits out of it,  and

expressed there was a lot of interest.

Ms. Kelley reported in May she hosted 20 tour operators with the
NM Tourism Department, and that they were all bus tour operators
from around the US who had never been to Southern New Mexico

before, and several of them indicated they would be booking tours
here in 2009 & 2010.  And in June they hosted 8 journalists from
Mexico... from Chihuahua and Juarez and were here for 2 days.

She stated last weekend she hosted the editor from Rand McNally
road Atlas..." Best of the Road" series, and indicated in 2010 they
will be doing Southern New Mexico as their best of the road, and it
will be in front of the Atlas and is available all year long, and stated
the editor enjoyed it here so much that the next morning she went
to their web- site and wrote a travel log about Truth or

Consequences called " What Lies Beneath."

Ms.  Kelley stated she has been exhibiting at other holistic
conferences to get the word out about our hot springs.  She stated

she is working with the up coming Elephant Butte Golf Shoot Out
Tournament.  And she is also working with the NM Department of
Tourism doing joint efforts with Socorro County to pool their
resources and not having to spend as much money, and that they
are doing a lot ofjoint projects together to market the southern half
of the State and their two counties specifically.

Information only no action needed.

REPORT FROM City Manager Aguilera reported on information from the utility
UTILITY office regarding department policies and privacy rules.  He stated 4

OFFICE: cities were contacted who have the same utility services that T or C
does, and that they also require social security numbers, and if a
customer refuses they require the last four digits,  plus all the
drivers' license information.  On deposits some are flat rate, others

average, and some use a letter from a utility to waive deposits.

He stated the Commission was provided information on the 1974

Federal Privacy Act and how it pertains to this, and they also have
opinions from our City Attorney and the NMML Attorney that we
are able to require the SS#.

City Manager Aguilera stated on the computer security policy... on

what our IT department is doing... the Utility System has a pair of
firewalls, and the net-work in between the two firewalls are non-

routable... meaning there is no way to route query to get into the
second net-work.  He stated the program they use is a proprietary
database and could not be read without the actual software, and

indicated our back- up or server these files are encrypted for safety
and requires the proprietary software to view the file and that the
back- up is stored in a secure off-site location.

He stated the City also has a pass- word security policy and that the
utility system has an audit log for several areas within the system to
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see what changes are made,  and that the system will log the
operator that performed the process with the date and time, and

what the old field was and what the new filed contains, and that this

allows them to print a period of time and see any changes made to
that account and who made them,  and this audit also contains

exempt and nonexempt information.

City Manager Aguilera stated that the other cities contacted do not
have the amount of write-off of bad debts that our city does.

City Attorney Rubin stated that all the other municipalities that
were contacted,  and that they have one thing in common... all

contemplate asking applicant' s for social security numbers which is
what they have been saying for the last couple of months.

Report only, no action required.

CONSIDER Commissioner Green read from a preamble and moved that the

APPLICATION City apply to the McCune Charitable Foundation for the 2009
FOR funding for a non-matching grant in the amount of $50,000.   He

DOWNTOWN indicated the grant money would be used to hire an urban planner
GRANT: creating a master plan for the revitalization and preservation of our

historic downtown and possibly to cover to capital expenses."

Seconded by Commissioners Stagner/Renfro.

Commissioner Torres asked if all this could be done for $50,000.

City Manager Aguilera stated that he and Commissioner Green had
a conversation and indicated they couldn' t hire a professional
company for that amount of money.    He stated he contacted

SCCOG and asked them to apply for a planning grant,  and

mentioned that SCEDO just received a $ 50, 000 grant that they used
to do an economical development study, and he thinks they can get
a $ 50,000 grant to do a downtown study, and thinks that this grant
and the one SCCOG could get us could be put together in order to

hire a consultant to do the work.

Commissioner Stagner commented... they were talking about

downtown being deteriorated, and pointed out when he came 12
years ago, and expressed it looked a whole lot worse than it does

today, and there has been buildings revitalized, and new businesses
downtown since he has been here.  He thinks they should continue
the revitalization.

Commissioner Torres stated there was a comment made about them

not caring about the flood problem in the downtown area, and that
he is definitely for flood control if they can come up with
something they can afford.

Motion carried unanimously.

AGREEMENT — 1 City Manager Aguilera stated this is an unfunded mandate from the
CALL VILLAGE State of New Mexico, and as of the I" of January they are required

CITY OF T OR to locate underground utilities when someone wants to dig they call
C:   an 800# and then the City receives a call, and then they go out and

locate the utilities underground.

He stated the City is already in compliance and have set up the
system, and explained that the Village of Williamsburg does not
have the staff available to do this, and they own their own sewer
system and the City owns the water system, so when someone is
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going to dig in Williamsburg the City of T or C locates the water
lines, and what Williamsburg has asked them to do is since they are
out there already... is why don' t they locate the sewer line for them.

City Manager Aguilera has provided them with a fee schedule with
the agreement and referred to paragraph 3. 1,  and in the last

sentence indicates it will be half of the fee, and explained the

reason is they are already out there locating water lines, and so they
will be able to locate the sewer line at the same time.  He stated on

the front page paragraph 1. 2 there is a blank and 14- 79 needs to be

in place of that blank, and indicated it is for 5 years and a 30- day
cancellation clause, and that there is not a lot of money involved in
this contract, but it is a service they are providing for the Village of
Williamsburg, and recommendation is for approval, and they have
already approved the agreement.

Commissioner Renfro moved approval the Agreement with the

Village of Williamsburg and the City of T or C for the NM One
Call."

Seconded by Commissioner Torres.
Motion carried unanimously.

City Attorney Rubin stated there is one part of this agreement that
he doesn' t really like... starting on page 4 — Agreement to Mediate

going on to page 6 really conflicts a long process if they ever did
have a dispute you think they' d have several month process of
mediation just to get to a point where someone is acting arbitrarily
or in bad faith that they can' t take any legal action until they have
heard this long process.

Commissioner Renfro —does it have to be in there.

City Manager Aguilera stated what he explained to Jay is there is a
30- day cancellation clause, so if they ever have any problem they
would just cut-off the contract and would not have to worry about
the arbitration process.

City Attorney Rubin — yes, I guess I understand that but I guess if

there was a dispute that arose before the term of the 30 days

process or the 30- day termination clause was enacted I question as
to whether that would allow them to avoid the mediation agreement

or mediation provision.   I really don' t want to make a big deal I
know it' s not a big contract... it' s really your pleasure, and I guess
if I were starting from scratch I would not have that in there, but if
it' s not really a big contract and not really worried about it then I
guess they can go through with it.

Commissioner Stagner — asked how often they had to go out to
Williamsburg and do that.

City Manager Aguilera stated so far this year they have gone 4- 5
times.

City Attorney Rubin stated he doesn' t have a problem if they want
to approve it and understand that... he just wants to make a future

reference.

PROPOSED City Manager Aguilera stated this has previously been discussed
ORDINANCE    —   for increasing the red tag from   $ 25. 00 to   $ 50.00,   and

RED TAG FEE:       recommendation is to instruct the City Clerk to publish the
ordinance.
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Commissioner Stagner moved approval the Proposed Ordinance

for publication  —  Amending Chapter 14,  Article I1,  Utility
Department § 14- 36( f), Billing Procedures."

Seconded by Commissioners Green/Torres.
Motion carried unanimously.

CONTRACT      —   City Manager Aguilera stated this is a contract that he has already
CITY OF T OR C signed, and is bringing it before the Commission for approval after

KELLY the fact,  and explained the reason he signed it is because Ms.

SANDERS:     Sanders works as a contractor for the Police Department, and the

agreement expired June, 30`
h, 

2008.  He stated this is through the

VOCA Grant, and there is a specific amount they receive from the
grant of $12, 885. 00, and indicated he signed the contract with the

understanding he would bring it to the Commission for approval.

He stated he re-arranged the compensations so that she works 40

hours in two weeks so she can be paid for some of the money she
lost during the first 9 days, and the total amount of the contract is
still $ 12, 885. 00.

Commissioner Green moved approval the Professional Services

Agreement between the City of T or C and Kelly Sanders."

Seconded by Commissioner Torres.
Motion carried unanimously.

CONTRACT FOR City Manager Aguilera stated our previous auditing firm for the
AUDITORS:    City last year was their last year.  He stated they went out for RFP

for auditors, and they had two firms apply... Fierro & Fierro, and

Stone McGee.

He explained they use the RFP provided by the State Auditor, and
also the review process to follow and they were reviewed by Helen
and him and then it is submitted to the State Auditor, and if they
agree they give them the go ahead and also provided them with the
contract that has to be used.

City Manager Aguilera stated they received good recommendations
on Fierro & Fierro, and the recommendation is for approval of the

contract for the firm of Fierro & Fierro.

Commissioner Stagner asked how the price is compared to last

year.

City Manager Aguilera stated it came in with the amount of money
they budgeted, and indicated it is a little higher than last year...$ 5

to $ 8, 000 more.

It was pointed out by Mayor Montgomery that the dates were
wrong... so this would be July 1,  08 to June 30,  09,  and the

recommendation would be approval with the change.

Commissioner Stagner moved approval of the Contract for the

Auditors with the change."

Seconded by Commissioners Green/ Torres.

Mayor Montgomery stated under 2.     Delivery     &
Reproduction... when would that be due... December 1, 2008 or 09,

so on page 2 also.
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Motion carried unanimously.

CONTRACT FOR City Manager Aguilera stated there was an e- mail that went... he

LANDFILL believes it was by Ms. Perron... and it says T or C will discuss

CLOSURE:     splitting $ 52, 000 to move Sierra County dump for the Motor Plex
Developments convenience, and stated that is not true, because the

reason the City is contemplating this contract is because the City
has a letter from the State Environment Department that says the

City has to comply with their new closure rules which indicates
they have to submit a closure plan by August 2, 2008, and stated
that is only a few days away.

He stated obviously they are not going to make the deadline, but he
did contact the NM Environment Department asking for an
extension, and they indicated they would favorably consider the
request if they had a consultant from under contract before that
date.

City Manager Aguilera explained that they received this letter in
February 08, and the City was under the impression they already
had a closure plan that was created in 1995 he believes, and going
back and forth with them they indicated the closure plan was too
old, and that they City needed a new closure plan.  He indicated in

the mean time the County went out for an RFP as they are under the
same regulations, and they have to have a closure plan by August 2,
2008, and they received 4 proposals and they selected Gordon
Environmental and contacted 4 other cities that have utilized

Gordon Environmental,  or any of the other companies that
submitted, and recommended Gordon Environmental even though

they were higher in fee.

He indicated the County awarded the bid at their last meeting to
Gordon Environmental, and stated the City can piggy back on their
process, and he was in contact with Gordon Environmental and

made some changes to the contract, and the contract amount is for

52, 600 plus GRT, and indicated there is enough money in the
budget, and the recommendation if for approval of the closure plan.

City Attorney Rubin stated there is one provision in this contract
that does concern him and referred to paragraph 14, and when you

contrast that to paragraph 9 indicates the engineer is going to
procure professional liability... there is omissions insurance up to

1, 000,000 ( one million dollars), and in paragraph 14 they seem to
be limiting their liability to the City to $ 50,000.   And stated he

spoke to Dave Pato the County Attorney, and that he had the same
concern, and it came up in front of the County and I guess despite
his word... the County decided to go for this contract anyway, and
someone in the County Administration spoke with someone from
Gordon and I don' t know what was agreed to or what was

discussed.

City Manager Aguilera stated that Jay brought it to his attention
and that he spoke with the County Attorney Mr. Pato... and this

contract has been approved by the County already, and indicated
that Mr. Pato had the same concern that Jay did because of the limit
of$50, 000 or the amount of the contract which is actually $52, 000,

and he asked the County Purchasing Agent to look into it... he

wanted to know if this was normal... and have the other cities that

entered into contracts done the same thing, and the Purchasing
Agent called the City of Deming and found out that

yes... apparently that is the norm, and that Deming did sign the
same contract,  and so that was apparently appease the County
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Attorney on that issue and went ahead an approved it.

He stated he tried to call Gordon Environmental about the same

thing, but never got a call back... so I can' t give you their reasons

but apparently it seems to be the norm, and one other thing... there

are areas in the contract that refer to the County, and he has already
changed that and had Gordon change that to reflect the City.

Commissioner Stagner moved approval of the Agreement for

Engineering Services for Landfill Closure Plan with Gordon
Environmental, Inc."

Seconded by Commissioner Torres.

Commissioner Green — the County has already signed the contract
with this firm and it equals the same amount?

City Manager Aguilera — it' s the exact same amount... that' s the

other thing,  and he called Gordon Environmental and I said

look... how can they charge the same amount if they are going to be
out here already, and he indicated the City has better records than
the County does, and stated when he talked to Leah she agreed and
thought the City was going to get a better deal... plus the City has
an old closure plan... the rationale he was given... even if

information exists already they have to verify it anyway, and do
everything all over again so that is why it is the same,  and

unfortunately they are down to the 12`" hour, so there is not much

that they can do.

He indicated that he, the County, Gordon Environmental, and NM
Environmental Department are going to have a meeting sometime

k r before August 2"
d

and he is going to ask them thatnext wee o g g g

question... and give them some more time to maybe negotiate with

someone else that was on that list... just in case, and that may come
back but I doubt it... but there is a possibility.

Commissioner Renfro— under that $ 50, 000 it does go on to say... or

the total compensation received by Engineer under this

agreement... that' s still not satisfactory enough to you?

City Attorney Rubin  —  the chance of this really being a
problem... really I understand probably are pretty slim... I guess you

could envision someone who gets hurt and the amount of damages

maybe an excess of what the compensation paid on the

contract... that' s why I was concerned.

Motion carried.

Commissioner Renfro opposed based on the concerns

of the City Attorney.

TERM LIMITS  —   City Manager Aguilera stated he placed this on the agenda because
CITY BOARDS:      there has been some criticism in the past about the same people

being re- appointed to the same board over and over again.

He explained the process that they use to appoint members to
boards is they ask of the board for recommendations, and when
existing boards are up for re-appointment he thinks it is difficult for
the existing board members to tell their fellow board

members... I' m not gonna vote for you... I' m gonna vote for the

new guy to come in and take your place, and stated that possibly is
a way to get around that would be to place term limits on the boards
and that forces a change on the boards.
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City Manager Aguilera stated he does not know if that is the
solution or maybe the solution would be to go through a different

way of selecting the members,   and instead of getting a

recommendation from the board... the Commission does the review

the recommendation, but they might end up with the same thing
where they know the person that is on the board and feels bad about
telling them that they are going to vote for somebody else... even

though they have been doing a good job.  So I' m bringing it up for
discussion, or just leave things as they are.

Commissioner Stagner — do they have a lot of people that have
been on the board for a long time.

Mayor Montgomery— yes.

Commissioner Green — are all the boards... do all the boards have
the same period for appointment... is there uniformity... either a 3

year or a 4 year, or a 2 year term, or is each board separate.

City Manager Aguilera — going by memory yes I believe all the
boards have very similar appointments where they are appointed
for 2 years initially... they are staggered.

Commissioner Green — certainly I mean on some of these boards
that are critically important... because they are the grass roots and
making some very powerful recommendations to the City
Commission... there is a learning curve, and he would not like to
see us be backed into a wall where that acquired knowledge over

maybe year' s are serving and volunteering to serve on a board is
absolutely lost.   So if they decide to do that put some type of
mechanism in that they retain for a certain period of time, but also
not have a closed process,  and have it open as there is

opportunities... where maybe you' ve served 2 terms and then they
have to step down... and then they can run again, but to have an
open process... but not to de- value the knowledge, and the time that

volunteers put in to learn the job and to do the job for the City.

He stated he would like to look at it... and look at other

communities and see how they address this.

It was the consensus of the Commission that staff research similar

size communities and see what they do, and term limits.

CONTRACT      —   City Manager Aguilera stated this contract is with Interstate
VETERANS Builders and was presented at a previous meeting for the Veterans
MUSEUM:      Museum.  He indicated the standard AIA Contract... the American

Institute of Architects is being used, and he gave this to our City
Attorney to review and his comments were... well it' s missing
many of the normal contract language that the City uses,  and
explained the reason is because it is a standard contract for

contractual work so his suggestion was he agreed... and suggests

they approve the contract as submitted by George Bolling and make
it an exhibit of a standard city contract so that the standard city
contract has all the language that they normally use, and refer to
this contract as an exhibit of that contract.

He indicated because he would like to get moving on this
project... he would recommend that the Commission approve the

AIA contract subject to this being a... sub... exhibit of a standard

City contract to be drawn up by our City Attorney.
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Commissioner Renfro  —  and you' re not going to require a
performance bond?

City Manager Aguilera — right... they reduced the contract amount

by  $ 11, 600 which is the performance bond because they are
keeping 10% of the contract amount... holding it back... every time

they make a payment they will hold back that 10%  as a

performance guarantee, and then in the middle of the contract if the
contractor has performed then that is reduced to 5% according to

the way Mr. Bolling wrote it.

Commissioner Green referred to exhibit A starts out if the Peralta

NM... George Bolling... you added that bond into the amount, so I

think Commissioner Renfro is correct that there is a performance

bond that represents 3% of the base bid because you have $ 387,407

and then the bond of $ 11, 622.21 which is 3%  of the above

mentioned number... you' ve totaled that... you' ve added your gross

receipts tax so the whole package deal is $ 427, 958. 82 unless I' m

reading this wrong.

City Manager Aguilera stated the reason he is showing the
427,000 is because that was the amount of the award they did at

their last meeting,  and he is showing them that he is taking
out... the savings it $ 11, 622, and showing the total amount that was
approved, but in actuality the contract is for $387,407 plus the GRT
which is the $ 28, 000.

Mayor Montgomery stated the only question she has is... the bond

can cover more than just... I mean you can have a performance

issue that would be more than what the 10% that you' re holding
back so what would be the purpose of not having them comply just
by the whole bond... by the bond and take us out of that
scenario... if they have an issue applied to the bond.

Commissioner Renfro  —  because if it was awarded in this

amount... I thought.

City Manager Aguilera stated it is up to the Commission if they
want to do that... if they want to leave the bond in... the contractor

doesn' t have a problem... this was a way to save $ 11, 600.   And

certainly I have been involved in situations where the contractor
was... didn' t perform well and given progress payments where they

shouldn' t have been, and they end up with a job where they are
completely upside down and there is not enough money to cover
the job when they hire somebody else to come in and finish it for
them... and that is what the bid bond is for is if they get into that
kind of trouble... but I think this is a small amount... it' s a small job

and with the architect keeping tabs on him I don' t think they would
have that issue, and he thought it was a risk worth taking to save
the $ 11, 000, but they can go either way.

Mayor Montgomery— so is this an actual performance bond?

City Manager Aguilera— it' s a performance bond... yes.

Commissioner Renfro — is there such a rush on this getting this

contract signed that they couldn' t have Jay or somebody come up
with the proper contract.

City Manager Aguilera — again there is no rush and they can put it
off for the next meeting if they like... but it' s just that this project

has been languishing for so long that he thought they are almost

14



there... it' s a matter of the City Attorney drawing up the language
that he is comfortable with.

Commissioner Renfro — yea... but the thing of it is they didn' t get
this until just before the meeting and none of them have really had
time to look at it and then it... it' s not the way our City Attorney
thinks that our other contracts are or whatever... and if there is no

big rush... I mean another... I would prefer to have the proper
contract.

Mayor Montgomery— except when was the bid given and how long
was it good for?

City Manager Aguilera— I don' t see that as a problem because they
have already awarded the bid... we' re locked into the price.

Commissioner Stagner   —   I would... being in the financial
world... construction industry right now is pretty tough straights,
and he thinks the performance bond is prudent for them.

The rest of the Commission agreed.

Commissioner Renfro moved that the City Attorney draw up a
contract and bring it back for their next meeting."

Seconded by Commissioner Green.
Motion carried unanimously.

OLD BUSINESS:     None.

REPORTS:      CITY MANAGER—

City Manager Aguilera stated he would like to thank the street

crew for all of the work that they have done during these heavy
rains.

He indicated they are now into the new fiscal year, and they will
begin the remodeling of the Commission Chambers in the near
future, and stated they are still awaiting an electrical plan, and that
they will probably have to move our meetings to the Civic Center.

CITY ATTORNEY—No Report.

COMMISSIONERS—

Commissioner Stagner— No Report.

Commissioner Green -  City Attorney Rubin mentioned that he was
going to check in on Planning & Zoning to see if people who are
adjacent property owners would only have the right to speak... did I

hear you correctly on that?

City Attorney Rubin -  Yea,  and I don' t know if that is in the
context of just a zone change or what actually has in mind... that is
what I want to verify... what actually they are referring to.

Commissioner Green — the only thing I would like to throw on the
table... if that turns out to be the case... I think it might serve the

City well to host an open town meeting so the citizens have an
opportunity who do not have land adjacent as property owners, but
have an opportunity to be heard and voice their concerns.
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City Attorney Rubin — and I just simply brought that up tonight so

that everybody would be aware that I would be researching this
issue, so it won' t be a surprise if and when the time comes on
August 20h, so I fi ured I' d bring it up tonight and give a better
report on August 12`  so they would be informed in advance.

Commissioner Torres— No Report.

Commissioner Renfro— No Report.

Mayor Montgomery— No Report.

EXECECUTIVE      " Commissioner Green moved that the meeting be closed for
SESSION:       Executive Session —  Personnel 10- 15- 1H( 2)  —  Contract — City

Manager— Pending or Threatened Litigation 10- 15- 1 H( 7) — City of

T or C vs. Deborah Toomey."

Seconded by Commissioner Torres.
All 5 responded Yes to a Roll Call Vote.

Motion carried unanimously.

OPEN MEETING:    " Mayor Montgomery stated that the Commission was now in Open
Session."

CERTIFICATION    " Commissioner Stagner certified that only matters pertaining to
Personnel 10- 15- 1H( 2), Pending or Threatened Litigation 10- 15-
1 H(7), were discussed in Executive Session, and no action was
taken."

Seconded by Commissioner Green.
Motion carried unanimously.

No action was taken on Pending or Threatened Litigation.

Commissioner Renfro moved they get a copy of the current
contract, previous evaluations, and template for the new evaluation
and on August 26th in Closed Session for the Commission

only... they have the evaluation and make recommendations and
their decisions on the contract will be rendered on September

9th

in

Closed Session."

Seconded by Commissioner Torres.
Motion carried unanimously.

ADJOURNMENT:   There being no further business to come before the Commission the
meeting was adjourned.

APPROVAL:   PASS AND APPROVED this yce day of

on motion duly made by
CommissiorQr seconded by
Commissioner and carried.

b

LORI S. MONTGOMERY, MAYOR

ATTEST:

MARY PE iER, CITY CLERK
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